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Important Information: This newsletter has been prepared by the contributors and the Asian Association for Investors in Non-listed Real Estate Vehicles Limited (ANREV), to provide you with general information 
only. It is not intended to take the place of professional advice. In preparing this newsletter, the contributors did not take into account the investment objectives, financial situation or particular needs of any 
particular person. Before acting on the information provided in this newsletter you should consider whether the information is appropriate to your individual needs, objectives and circumstances. No representation 
is given, warranty made or responsibility taken as to the accuracy, timeliness or completeness of the information contained in this newsletter. Neither ANREV nor the contributors are liable to the reader for any loss 
or damage as a result of the reader relying on this information.
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Board of Taxation issues consultation paper on 
corporate tax residency rules

On 5 August 2019 the Treasurer requested the 
Board of Taxation (‘the Board’) to conduct a review 
(‘the review’) of the operation of Australia’s corporate 
tax residency rules. In September 2019, the Board 
has issued a consultation paper asking for feedbacks 
on certain issues raised therein.

The purpose of the review is to ensure the corporate 
tax residency rules are operating appropriately in 
light of modern, international, and commercial board 
practices and international tax integrity rules.

In particular, the Board is asked to consider whether 
the existing rules:

a) minimise commercial uncertainty and 
ambiguity;

b) are consistent with and aligned with modern
day corporate board practices;

c) protect the tax system against multinational
profit shifting; and

d) otherwise support Australia’s tax integrity rules
as they apply to multinational corporations.

The closing date for comment submissions is 4 
October 2019.

• For more details, please refer to the Consultation
page and the Consultation paper from the Board
of Taxation

Source: The Board of Taxation, September 2019

ASIC extends relief for foreign financial services 
providers

Australian Securities & Investments Commission 
(ASIC) has extended to 31 March 2020 the licensing 
relief for foreign financial services providers (FFSPs) 
to allow them to provide certain financial services to 
Australian wholesale clients without needing to hold 
an Australian financial services licence.

The licensing relief that has been extended by ASIC 
as follows:

a) ASIC Corporations (Repeal and Transitional)
Instrument 2016/396 and ASIC Corporations
(CSSF-Regulated Financial Services Providers)
Instrument 2016/1109. FFSPs relying on this
relief can provide specified financial services to
Australian wholesale clients if their home
regulatory regime has been assessed by ASIC
as sufficiently equivalent to the Australian
financial services licensing regime; and

b) ASIC Corporations (Foreign Financial Services
Providers—Limited Connection) Instrument
2017/182. This instrument provides licensing
relief for FFSPs that are only required to hold a
licence because they have engaged in conduct
that is intended to induce an Australian
wholesale client to use the provider’s financial
services.

These instruments had been due to expire on 30 
September 2019.

The relief was indicated in Consultation Paper 315 
which submission was closed on 9 August 2019.

• For more details, please refer to the press release
and the consultation paper from ASIC

Source: Australian Securities & Investments 
Commission, September 2019
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http://taxboard.gov.au/consultation/reforming-the-income-tax-residency-rules-for-individuals/
https://cdn.tspace.gov.au/uploads/sites/70/2018/09/BoT-Residency-Consulation-Guide-FINAL.pdf
https://asic.gov.au/about-asic/news-centre/find-a-media-release/2019-releases/19-247mr-asic-extends-relief-for-foreign-financial-services-providers/
https://download.asic.gov.au/media/5191721/cp315-published-3-july-2019.pdf
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ATO releases draft guidance on risk 
assessment and arm’s length debt test

The Australian Taxation Office (ATO) on 28 August 
2019 released draft practical compliance guidance 
(PCG 2019/D3) setting out a risk assessment 
framework that outlines the ATO’s compliance 
approach to applying the arm’s length debt test 
(ALDT) as well as instances when the application of 
the ALDT will be considered “low risk.” The draft 
practical compliance guidance follows and builds on 
earlier guidance (TR 2019/D2) and provides an 
update and refreshes the ATO’s views regarding key 
technical issues pertaining to the ALDT.

In the draft practical compliance guidance, the ATO 
outlines a vastly different and more detailed 
approach to applying the ALDT than what was 
previously outlined in TR 2003/1 (the prior ALDT 
ruling). The ATO makes it clear in draft practical 
compliance guidance that it sees “limited 
circumstances” when entities would gear in excess 
of 60% of net assets, and as such, it will generally 
view the ALDT as posing a “moderate” to “high risk” 
of non-compliance with the requirements of the thin 
capitalisation rules. For this reason, the draft 
practical compliance guidance considers a much 
more rigorous analysis is required when applying the 
ALDT as compared to the other thin capitalisation 
tests. 

The approach outlined in the draft practical 
compliance guidance represents the level of analysis

expected by the ATO when applying the ALDT when 
the facts and circumstances do not fall within a “low 
risk” category.

The “low risk” scenarios put forward by the ATO are 
relatively limited, and although some degree of 
evidence and analysis is still required, it will allow 
eligible taxpayers a “short cut” in supporting a “low 
risk” outcome under the draft practical compliance 
guidance. These examples include:

a) Inbound taxpayers that operate solely in
Australia, borrow debt from non-associates on
an arm’s length basis, and receive no
guarantees, security or other support from
associates

b) Outbound taxpayers that are widely held on the
ASX and can show that the notional Australian
business would have the same credit rating as
that applied to the group’s third-party debt

c) Regulated utilities in the electricity and gas
industries, defined as entities with 70% or more
of assets within the relevant regulated asset
base (RAB), with net debt to RAB no greater
than 70% and cash flow from operations interest
cover ratio equal to or greater than 2.7 times
during the relevant year

For taxpayers falling outside the “low risk” zone, a 
prescriptive and detailed approach is expected by 
the ATO when applying the ALDT (along with the use 
of “compelling evidence”). Although the analysis is 
not identical to a transfer pricing analysis.

• For more details, please refer to the Insights from
KPMG

Source: KPMG, August 2019

• ATO invited comments on the Practical
Compliance Guideline until 9 October 2019. Click
here for the Practical Compliance Guideline (PCG
2019/D3)

Source: Australian Taxation Office, 2019
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https://home.kpmg/us/en/home/insights/2019/08/tnf-australia-ato-draft-guidance-risk-assessment-arms-length-debt-test.html
https://www.ato.gov.au/law/view/document?docid=DPC/PCG2019D3/NAT/ATO/00001
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APRA responds to submissions on proposed 
changes to reporting consolidation for 
securitisation special purpose vehicles

The Australian Prudential Regulation Authority 
(APRA) has released a response letter to 
consultation feedback on proposed changes to 
reporting requirements for registered financial 
corporations (RFCs) that are not a related party of an 
authorised deposit-taking institution (ADI). APRA 
proposed changes to the Economic and Financial 
Statistics (EFS) data collection relating to the 
consolidation of securitisation SPVs.

Based on the submission received, APRA will 
proceed with the proposed changes to Reporting 
Standard ARS 701.0 ABS/RBA Definitions for the 
EFS Collection (ARS 701.0) and consequential 
changes to Reporting Practice Guide RPG 701.0 
ABS/RBA Reporting Concepts for the EFS Collection 
(RPG 701.0) as outlined in the consultation dated 
May 2019.

• For more details, please refer to the response
letter from the APRA

Source: Australian Prudential Regulation Authority, 
June 2019

Circular to licensed corporations on managing 
the liquidity risk of funds

The Securities and Futures Commission (SFC) has 
issued a circular to highlights deficiencies or 
inadequacies noted by the SFC in fund managers’ 
liquidity risk management practices.

The SFC surveyed selected fund managers which 
are licensed by the SFC and manage SFC-
authorised funds (Authorised Fund Managers) to 
understand their liquidity risk management 
processes and conducted inspections on some of 
these fund managers to assess their compliance with 
the July 2016 circular on liquidity risk management 
as well as their implementation of enhanced 
requirements under the Fund Manager Code of 
Conduct (FMCC). 

The SFC noted some inadequacies or deficiencies on 
the part of some Authorised Fund Managers in 
maintaining proper liquidity risk management 
systems and controls in the following areas:

a) overall liquidity risk management framework;
b) assessments of liquidity profiles of fund assets

and liabilities;
c) stress testing;
d) governance structure for risk management;
e) risk management reports; and
f) documentation.

The circular also reminds fund managers that, at 
times of significant changes in the markets in which 
their funds invest, they should perform more frequent 
and enhanced liquidity stress testing (including, 
where appropriate, stress testing based on forward-
looking hypothetical scenarios) to assess the 
potential impact on liquidity as well as the adequacy 
of their action plans and liquidity risk management 
tools. Fund managers are also reminded to have in 
place appropriate action plans regarding how they 
would meet the fund’s liquidity needs should any of 
the stress scenarios materialise.

• For further details, please refer to the circulars
from SFC

Source: The Securities and Futures Commission, 
August 2019
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Hong Kong

https://www.apra.gov.au/sites/default/files/response_letter_economic_and_financial_statistics_response_to_submissions_on_proposed_changes_to_reporting_consolidation_for_securitisation_special_purpose_vehicles.pdf
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/doc?refNo=19EC54


5

FSTB consults on limited partnership regime for 
funds

The Financial Services and the Treasury Bureau 
(FSTB) has released a consultation paper on 31 July 
2019 to invite feedback for the proposed limited 
partnership regime specifically for funds (the “LPF 
regime”).

According to the paper, the proposed key 
characteristics of a LPF will be:

a) Similar to the regime under the Limited
Partnership Ordinance and the common
overseas practice in major fund formation
centre, the LPF regime will be a registration
scheme. A LPF will be an arrangement which
shall meet the definition of a fund that is
structured in a limited partnership form and will
be used for the purpose of managing
investments for the benefit of its investors (i.e.
the limited partners)

b) The proposed LPF structure is not in itself a legal
person. Like other limited partnerships, the
general partner of a LPF has unlimited liability in
respect of the debts and liabilities of the fund
and ultimate responsibility for the management
and control of the fund. Meanwhile, the limited
partner(s) of a LPF, whose liability will generally
be limited up to the commitment they make to
the fund, will not have day-to-day management

rights or control over the underlying assets held 
by the LPF. They, however, will have the right to 
participate in the income/profits arising from the 
management of the LPF’s assets and 
transactions.

The period for comment submissions was ended on 
30 August 2019.

Source: Financial Services and the Treasury Bureau 
(FSTB), July 2019

Hong Kong Court of Final Appeal rules that 
receipts from disposition of land are not 
chargeable to profits tax

The Hong Kong Court of Final Appeal has handed 
down an important unanimous decision in favour of 
the taxpayer, ruling that monies received by the 
taxpayer pursuant to a redevelopment agreement 
should be considered "capital" and not "revenue", 
hence the taxpayer is not liable to profits tax.

• For further details, please refer to the briefing
from Clifford Chance

Source: Clifford Chance, July 2019
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https://www.cliffordchance.com/briefings/2019/07/hong_kong_court_offinalappealdefinitivel.html
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Corporate tax rates slashed and fiscal relief 
announced

The Ministry of Finance has announced that the 
Taxation Laws (Amendment) Ordinance 2019 would 
be promulgated to make certain amendments in the 
Income-tax Act 1961 and the Finance (No. 2) Act 
2019.

The salient features of these proposed amendments 
as mentioned in the Press Note are:

a) For promoting growth and investment, with
effect from financial year 1 April 2019 till 31
March 2020 (FY 2019-20), any domestic
company which opts for not availing any
exemption or incentives, shall be liable to a
reduced income-tax rate of 22 percent. The
effective tax rate for such companies shall be
25.17 percent inclusive of surcharge and cess,
and provisions of Minimum Alternate Tax (MAT)
shall not be applicable.

b) As a measure for giving a boost to the ailing
manufacturing sector, the tax rate applicable for
FY 19-20 to any new domestic company
incorporated on or after 1 October 2019 which
makes fresh investment in manufacturing, and
which does not avail any exemption/incentive
and commences production on or before 31st
March 2023, should be 15 percent. The
effective tax rate for such companies shall be
17.01 percent inclusive of surcharge and cess;
and MAT provisions shall not be applicable.

c) A company which does not opt for the
concessional tax regime and avails the tax
exemption/incentive shall continue to pay tax at
the pre-amended rate. However, these
companies can opt for the concessional tax
regime after expiry of their tax holiday/exemption
period. After the exercise of the option they shall
be liable to pay tax at the rate of 22 percent and
option once exercised cannot be subsequently
withdrawn. Further, in order to provide relief to
companies which continue to avail
exemptions/incentives, the rate of MAT shall be
applicable at reduced rate of 15 percent from
18.5 percent for FY 19-20.

d) The enhanced surcharge introduced by the
Finance (No.2) Act, 2019 on tax payable shall
not apply on:
i. Capital gains arising on sale of equity

shares in a company or a unit of an equity
oriented fund or a unit of a business Trust
liable for securities transaction tax, in the
hands of an individual, HUF, AOP, BOI and
Artificial Juridical Person (AJP).

ii. Capital gains arising on sale of any security
including derivatives, in the hands of
Foreign Portfolio Investors (FPIs).

e) Listed companies which have already made a
public announcement of buy back of shares
before 5 July 2019, should not be chargeable to

income distribution tax on such buy back under 
section 115QA of the Act.

f) Expanding the scope for the spending for
Corporate Social Responsibility (CSR) activities,
Indian companies can spend on incubators
funded by central or state governments or any
agency or Public Sector Undertaking of central
or state governments. Further, it shall also cover
contributions to public funded universities, IITs,
National Laboratories and Autonomous Bodies
(established under the auspices of government
institutions such as ICAR, ICMR, CSIR, DAE,
DRDO, DST, Ministry of Electronics and
Information Technology) engaged in conducting
research in science, technology, engineering
and medicine aimed at promoting Sustainable
Development Goals (SDGs).

• Deloitte has published a tax alert on the topic,
please click here for more details

Source: Deloitte, September 2019

• For more details, please refer to the Taxation
Laws (Amendment) Ordinance, 2019 from the
Ministry of Law and Justice

Source: Ministry of Law and Justice, September 
2019
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https://www2.deloitte.com/in/en/pages/tax/articles/ct-rates-slashed.html
http://www.prsindia.org/sites/default/files/bill_files/Taxation%20Laws%20(Amendment)%20Ordinance,%202019.pdf


7

India Budget 2019 - Partial roll back of higher 
surcharge

The Indian Finance Minister announced on 23 
August 2019 a partial rollback of the higher 
surcharge on foreign portfolio investors (FPIs) 
introduced in the budget for the fiscal year ending 
March 2020, namely, The Finance (No. 2) Act, 2019. 
The rollback would release funds for bank 
recapitalization upfront.

The details of the measures being announced during 
the speech are as follows:

a) The enhanced surcharge rates applicable to
non-corporate FPIs are proposed to be
withdrawn with effect from April 1, 2019, on
capital gains arising from transfer of equity
shares and unit of an equity oriented fund or
business trust. Necessary orders in this regard
are expected to be issued in due course. It is not
clear whether the enhanced surcharge is
withdrawn for capital gains on transfer of other
assets such as debt securities, derivatives,
security receipt etc as well.

b) All notices, summons, orders etc., issued by
income-tax authorities from October 1, 2019
shall be through a centralised computer system
and shall contain a computer generated unique
Document Identification Number (DIN).

c) For deepening of bond markets in India, the
Ministry of Finance (MoF) will work with the
Reserve Bank of India (RBI) to make it more
conducive for investors and bond issuers.

d) For Indian companies to have increased access
to foreign funds through ADR/GDR, the
Securities and Exchange Board of India (SEBI)
will operationalize the 'Depository Receipt
Scheme 2014'.

e) Simplified KYC norms for FPIs as announced
earlier, are expected to be announced soon.

f) The MoF is working with the RBI to bring
offshore rupee markets to domestic stock
exchanges and permit trading of USD –INR
derivatives in Gujarat International Finance Tec-
City (GIFT) - International Financial Service
Centre in India in India.

Source: PwC, August 2019

AML policy enhancements required for 
investment funds

The Criminal Justice (Money Laundering and 
Terrorist Financing) (Amendment) Act 2018 ("CJA 
2018") transposed the majority of the Fourth Money 
Laundering Directive (EU) 2015/849 ("4MLD") into 
Irish law.

4MLD sought to put in place the updated FATF 
global standards, which promote effective 
implementation of legal, regulatory and operational 
measures for combating money laundering, terrorist 
financing and other related threats to the integrity of 
the international financial system.

CJA 2018 came into force on 26 November 2018. It 
introduced significant changes from that date to Irish 
legislation on the prevention of the use of the 
financial system for the purpose of money laundering 
or terrorist financing ("ML/TF"). Irish anti-money 
laundering ("AML") and counter terrorist financing 
("CTF") legislation is now contained in the Criminal 
Justice (Money Laundering and Terrorist Financing) 
Acts 2010 to 2018 (the "CJAs"). The Central Bank of 
Ireland (the "Central Bank") is the competent 
authority for the monitoring of credit and financial 
institutions’ compliance with the CJAs and is 
responsible for taking reasonable measures to 
secure compliance.

• For more details, please refer to the industry
updates from Maples

Source: Maples, July 2019
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https://maples.com/en/Knowledge-Centre/Industry-Updates/2019/07/AML-Policy-Enhancements-RequiredtargetText=The%20Criminal%20Justice%20(Money%20Laundering,to%20Irish%20authorised%20investment%20funds.
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Korea announces 2019 tax reform proposals

Korea’s Ministry of Strategy and Finance announced 
2019 tax reform proposals (the 2019 Proposals) on 
25 July 2019. Unless otherwise specified, the 2019 
Proposals will generally become effective for fiscal 
years beginning on or after 1 January 2020.

Some of the relevant key changes are as follow:

a) Korean source gain on disposition of real
property company securities

The 2019 Proposals provide that the term “real
property” includes shares of a Korean
corporation if the value of real property held by
the corporation equals or exceeds 50% of the
value of total assets of the corporation (real
property holding company). Accordingly, gain
on the disposition of the Korean real property
holding company shares are Korean source,
subject to Korean tax. This treatment applies to
non-resident individuals and corporations.

b) New requirements for ”abusive transactions”

The CITL includes a ”substance over form”
principle regarding taxpayers who undertake an
abusive transaction with the intent to obtain a
tax benefit under a tax treaty and the Korean
Law for the Coordination of International Tax
Affairs (LCITA).

Under the 2019 Proposals, when a transaction 
reduces the tax liability by an amount specified 
in the Presidential Decree of the LCITA (e.g., 
50%), the burden of proof is placed on the 
taxpayer to prove that the transaction has a 
valid business purpose, without an intent of tax 
avoidance. Failure to meet the requirement 
results in the transaction being treated as an 
abusive transaction and subject to tax in 
accordance with the ”substance over form” 
principle under the CITL.

c) Instalment tax payments on capital gain on in-
kind contributions

Under the 2019 Proposals, when a qualified in-
kind contribution is made to form a new Korean
holding company or convert an existing Korean
company to a Korean holding company, any
capital gains tax on the contribution will be paid
in instalments over three years, beginning in the
fifth year of the in-kind contribution. This rule
applies to in-kind contributions/share transfers
occurring on or after 1 January 2022.

d) Reduction of securities transaction tax

The 2019 Proposals reduce the 0.5% securities
transaction tax rate to 0.45% for over-the-
counter and unlisted security transactions. The

reduced rate applies to transactions occurring 
on or after 1 April 2020.

• EY has published a Tax Alert on the topic

Source: EY, August 2019

• For more details, please refer to the Tax Revision
Bill, 2019 (in Korean) from the Ministry of Strategy
and Finance

Source: Ministry of Strategy and Finance, July 2019
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https://taxinsights.ey.com/archive/archive-news/korea-announces-2019-tax-reform-proposals.aspx
http://www.moef.go.kr/nw/nes/detailNesDtaView.do;jsessionid=528Gh0cdqsZ+MawZSA7As4qU.node20?searchBbsId=MOSFBBS_000000000028&searchNttId=MOSF_000000000029187&menuNo=4010100
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Luxembourg publishes draft law on DAC 6

On 8 August 2019, Luxembourg published its draft 
law for the transposition of the 6th Directive on 
Administration Cooperation, 2018/822, ("DAC 6").

This directive is the latest effort by the EU to increase 
tax transparency and information exchange as well 
as combat what the EU perceives as aggressive tax 
planning and tax avoidance, by means of mandatory 
disclosures to EU Member State's tax authorities and 
the creation of a central database of transactions.  

DAC 6 requires intermediaries and in some cases 
even taxpayers (if there is no intermediary or if the 
intermediary is bound by professional secrecy) to 
report certain cross border arrangements to the 
Luxembourg tax authorities.

• For further details, please refer to the
Transposition Bill (#7456) from Chamber of
Deputies

Source: Chamber of Deputies, August 2019

• Maples published an industry update explaining
the bill in English

Source: Maples, August 2019

Consultation Paper on Proposed Amendments to the 
Requirements for REITs

The Monetary Authority of Singapore (MAS) is 
consulting on the proposed amendments to the 
Code on Collective Investment Schemes (“CIS 
Code”) to provide Singapore’s REITs with more 
flexibility to manage their capital structure and to 
streamline the fundraising process for REITs. 

REITs are currently subject to a leverage limit of 
45%. The leverage limit seeks to ensure that REITs 
do not over-extend themselves by pursuing highly 
geared property acquisitions. MAS is reviewing the 
leverage limit, and invites views and suggestions on 
the possible approaches to recalibrate the leverage 
limit. 

One possible approach is to use a combination of 
leverage limit and minimum interest coverage 
requirement in determining the amount of leverage 
that REITs should be allowed to take on. Under this 
approach, REITs may take on higher leverage if they 
are able to meet a minimum interest coverage ratio. 
This approach provides REITs with more flexibility to 
optimise their capital structure when bidding for 
assets, with the minimum interest coverage 
requirement serving as an additional safeguard by 
encouraging REITs to carefully assess their debt-
servicing ability when taking on additional debt.

Separately, MAS is proposing to streamline the 
fundraising process for REITs by removing the 
requirement for REITs to submit a notification to MAS 

to obtain a “Restricted Scheme” status when they 
make an offer of units to accredited and other 
investors. This will make the fundraising process for 
REITs more efficient, and bring it in line with the 
fundraising process for companies and business 
trusts.

• For further details, please refer to the consultation
paper from the Monetary Authority of Singapore

Source: Monetary Authority of Singapore, July 2019
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https://www.chd.lu/wps/PA_RoleDesAffaires/FTSByteServingServletImpl?path=DA7CD8A7BC71725201B4FC3B7CC2ED51243B87DF3C142154440A4BEAE7FBE84B5BC225A81652C72B583C6CA5C533B94F$95A684F5E65FECF3C0D78C7D35402562
https://maples.com/en/Knowledge-Centre/Industry-Updates/2019/08/Luxembourg-Publishes-Draft-Law-on-DAC-6
https://www.mas.gov.sg/-/media/MAS/resource/publications/consult_papers/2019/Consultation-Paper-on-Proposed-Amendments-to-the-Requirements-for-REITs.pdf
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Singapore to launch Variable Capital Company 
framework by end of 2019

The Variable Capital Company (VCC) is a new 
corporate structure for investment funds constituted 
under the Variable Capital Companies Act. On 3 
September 2019, Parliament passed the Variable 
Capital Companies (Miscellaneous Amendments) 
Bill. The Bill:

a) Puts in place the tax treatment for VCCs by
making amendments to the Income Tax Act,
Goods and Services Tax Act, and Stamp Duties
Act.

b) Amends the VCC Act to incorporate relevant
insolvency provisions under the Insolvency,
Restructuring and Dissolution Act (IRDA) and
other technical amendments.

With the passing of the Bill, the main legislative and 
tax frameworks are now in place. The next step is the 
finalisation of the operational framework through the 
subsidiary legislation. Once that is done, the VCC 
framework will be launched. The launch is targeted 
for year-end 2019.

• For more details, please refer to Note on Variable
Capital Companies Micellaneous Amendments
Bill, Variable Capital Companies (Miscellaneous
Amendments) Bills and the Second Reading
Speech from Monetary Authority of Singapore.

Source: Monetary Authority of Singapore, September 
2019
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https://www.mas.gov.sg/-/media/MAS/News/Media-Releases/2019/Note-on-Variable-Capital-Companies-Micellaneous-Amendments-Bill.pdf
https://www.parliament.gov.sg/docs/default-source/default-document-library/variable-capital-companies-(miscellaneous-amendments)-bill-23-2019.pdf
https://www.mas.gov.sg/news/speeches/2019/variable-capital-companies-miscellaneous-amendments-bill
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